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RECENT IMPORTANT DECISIONS 413 

Mass. 350, 59 N. E. 1037, 55 L. R. A. 33, it was held that a claim could be 
set off if provable at the time it was attempted to be set off, though not strictly 
so at the time of filing the petition, the court holding that "provable" meant 
""provable in nature." This view was approved in Norfolk & W. Ry. v. 
Graham, 145 Fed. 809, 76 C. C. A. 385, 16 Am. B. R. 610, and derives con- 
siderable support from the fact that "provable in nature" was the language 
•used in the Act of 1867. There seems to be no good reason why one discharg- 
ing a mechanic's lien which may subsequently be enforced against him should 
not be held to possess the same equities as a surety discharging the obliga- 
tion of his principal debtor. The one claim appears no more contingent than 
the other. 

Bills and Notes — Usury — When Note is Void as to both Principal 
and Interest. — Plaintiff brings suit to recover the amount of a promissory 
note. The note represented a loan of $225 made by the plaintiff to the maker 
and $25 interest charged thereon for the use of the $225 for eight months and 
ten days. The maker to secure the indorsement of his co-defendants, who 
were merchants trading under a firm name, made the instrument payable to 
the firm and it was indorsed as such to plaintiff. Held, (Hayes, J., dissent- 
ing), that under Ind. Ter St. 1899 § 3043 (Mansf. Dig. § 4732) the note was 
void as to both principal and interest and there could be no recovery on the 
same. Sulphur Bank & Trust Co. v. Medlock et al. (1909), — Okl. — , 105 
Pac. 321. 

This decision is interesting in showing the court's literal construction of 
the usury statute. The case, however, would be much more interesting if in 
the unofficial report the dissenting opinion of Judge Hayes had been given. 
The courts are not in harmony in construing usury statutes. The conflict 
between the state courts is due in a great measure to the wording of the 
various state statutes. Where a part of a contract is tainted with usury the 
whole contract is illegal. Ormund v. Hobart, 36 Minn. 306, 31 N. W. 213; 
Brown v. Nevitt, 27 Miss. 801. A usurious contract is not absolutely void 
but voidable only to the extent of the interest. Masterson v. Grubbs, 70 Ala. 
406; Dawson v. Burrus, 73 Ala. in. Usury avoids a contract only as to the 
■excess above legal interest. Farmers & Traders Bank v. Harrison, 57 Mo. 503. 
The statute in the principal case expressly declared, "all contracts for greater 
rate of interest than 10 per cent per annum shall be void as to principal and 
interest." In Claflin v. Boorum, 122 N. Y. 385, Judge Vann says: "a note 
void in its inception for usury continues void forever, whatever its subsequent 
history may be." The principal case was correctly decided and from the 
express terms of the statute is amply sustained by reason and authority. See 
ClaAin v. Boorum, supra ; Schlessinger v. Lehmaier, 191 N. Y. 69. 

Boundaries — Meander Line — Riparian Rights. — Plaintiff owned a tract 
of eighteen acres abutting upon the meandered line of Lake Cache, as shown 
by the government survey of 1846. He claimed title to an adjoining tract, 
which at the time the land was surveyed was within the meandered lines of 
the lake. Defendants claimed title to the same tract through a grant to 
Arkansas by the government of "all the unsurveyed land in the township 
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mentioned," which grant included the land in question. In an action to quiet 
title, held that plaintiff had prima facie title to the center of the lake by 
virtue of his apparent riparian rights, but a mistake in the survey is subject 
to correction by the government; and if the tract was in fact land instead of 
lake bed, at the time of the original survey, or if it be found that the land 
department of the United States had officially declared this particular tract 
to have been land instead of lake bed at the time of the original survey, that 
would overturn the prima facie riparian rights of the plaintiff. Johnson & 
Burr v. Elder (1909), — Ark. — , 121 S. W. 1066. 

As to whether the riparian owner on an unnavigable lake has title in part 
of the lake bed is decided differently in different jurisdictions. However the 
general rule is that the original grantee from the government takes to the 
water's edge at least, and not merely to the meander line, where the two do 
not coincide. Hardin v. Jordan, 140 U. S. 371 ; Albany Bridge Co. v. People,. 
197 111. 199; Sizor v. Logansport, 151 Ind. 626, 44 L. R. A. 814; Olson v. 
Thorndike, 76 Minn. 399. But this general rule will not be applied, where it 
clearly appears to have been the intention not to convey the government title 
beyond the meander line. Niles v. Cedar Pt. Club. 85 Fed. 45 ; Home v. Smith, 
159 U. S. 40. Where through mistake the government surveyor has assumed 
the body of water meandered to have been of much greater extent than it 
actually was, the courts have held that the meander line must be taken as 
the boundary. Whitney v. Detroit Lumber Co., 78 Wis. 240; Livestock Co. v. 
Turner, 185 U. S. 47 ; Security Land Co. v. Burns, 87 Minn. 97 ; as also, where 
a temporary lake has been meandered, Carr v. Moore, 119 la. 152, 93 N. W. 52. 
The mere fact that the land has been meandered as a lake by the government 
surveyors does not determine its character as such, so as to give abutting 
owners the riparian rights of lake bed ownership or accretion in the 
meandered land, if the government wishes to correct a mistake in the survey. 
Rood v. Wallace, 109 la. 5, 79 N. W. 449; Little v. Williams, 88 Ark. 37. 

Citizenship — Marriage of Alien Woman to a Citizen — Naturalization.. 
— Thekla Nicola, a subject of the Turkish Empire, married; in Syria, a nat- 
uralized citizen of the United States. They lived together for some time in 
Syria and the husband then brought her to this country. She was detained 
at Ellis Island because of trachoma, which disease would cause her to be 
excluded if she were an alien. Bertha Gendering, a native of Holland, came 
to the United States and here married an alien. After living with him for 
some time she went to Holland with a paramour. Afterwards the husband 
became a naturalized citizen. On seeking to return she was stopped at Ellis 
Island on the ground that she was being imported for an immoral purpose. 
On habeas corpus proceedings on the relation of both women against Wil- 
liams, the official at whose order they were detained, it is held : Both women,, 
being citizens of the United States, should be allowed to enter the country. 
United States ex rel. Nicola v. Williams, United States ex rel. Gendering v„ 
Williams (1909), — D. C, S. D., N. Y. — , 173 Fed, 626. 

Sec. 1994, Rev. Stat. U. S. (U. S. Comp. Stat. 1901, p. 1268) provides 1 
"Any woman who is now or may hereafter be married to a citizen of the 



